
1 
 

 
 
 
STUC Response to the Department of Business Innovation & Skills 

Consultation on Zero Hours Contracts 
 
 
Background 
 
The STUC opposes the use of zero hour contracts and are disappointed 
that the Government is not considering an outright ban on their use or at 
the very least, substantial legislative change to limit their use..  The use 
of zero hour contracts has exploded during the years of the economic 
downturn following a decline during the period 2000 to 2004. 
 
The Government continues to argue that the flexibility provided by such 
contracts is vital for employers and the economy and the STUC strongly 
refutes this argument believing the use of these contracts can lead to 
exploitation, further dilution of worker’s rights and financial insecurity for 
those workers denied guaranteed income. 
 
Furthermore the consultation clearly shows that workers on zero hours 
are being offered less hours presumably as employers build larger 
banks of workers to call on.  This will lead to individuals on zero hour 
contracts potentially having difficulty accessing benefits during periods 
when little work or no is being offered.  
 
We remain disappointed that current Government policy in respect of 
employment rights is about taking away protection from the individual in 
favour of employers.  Individuals on zero hour contracts will often have 
few accrued employment rights and should they manage to accrue rights 
and wish to exercise these rights they are faced with prohibitive costs 
that prevent them for doing so. 
 
As an organisation the STUC supports the view of our affiliated trade 
unions that, not only are zero hour contracts likely to impact on the 
health, wellbeing and financial security of those forced to work under 
these conditions, they potentially impact on public safety where large 
proportions of contractors are such contracts. We share the concerns of 
the RMT that increased use of these contracts in organisations sub 
contracted to Network Rail is resulting in a loss of experienced rail 
engineering staff.   
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The STUC as well as the Office of the Rail Regulator agree with the 
RMT that the use of these contracts in a safety critical industry is not 
conducive to a safe rail industry. 
 
Furthermore, the CWU has significant problem with a substantial 
number of members being employed through agencies on contracts that 
are designated as Paid Between Assignment (PBA) They suffer many of 
the detriments associated with zero hour contracts such as financial 
insecurity and a lack of bargaining power. However individuals on PBA 
contracts also suffer the additional detriment of being denied the right to 
equal pay with someone doing the same job who is on a zero hours 
agency contract or who is employed directly by the company, owing to 
loopholes in UK law.  In effect they are worse off than those on zero 
hour contracts and exposed to the same exploitation or worse, they are 
often paid less than half the rate for a colleague on an established 
contract working  for a large UK telecommunication provider. This 
exploitation increases at the end of the assignment when PBA contract 
holders are paid at half their normal rate, subject to employers 
obligations to pay National Minimum Wage rates and can then be fired 
after 4 weeks if no further work materialises.  
 
The STUC also disagrees with the assertion in this consultation that zero 
hour contracts allow young people and students access to the labour 
market. In many cases this is the only form of employment offered to 
young people.  Particularly for students zero hour contracts do not offer 
the guaranteed income necessary to relieve the financial pressures 
associated with further and higher education.  
 
We would not necessarily disagree with the view expressed in the 
consultation that it allows employers to retain older workers approaching 
retirement.  However we would challenge whether it is desirable to 
change the employment contract for someone approaching retirement 
age from a permanent contract with established employment rights to 
less secure arrangements where valued employees suddenly find they 
have little or no rights.  
 
As outlined above the increased use of non-permanent labour goes 
beyond zero hour contracts, the question of whether exclusivity should 
be removed and if employer led guidance will work.  
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We believe that in addition to addressing significant failings in zero hour 
contracts and the lack of statutory protection offered to workers this 
consultation should have also examined the wider flexible labour market 
and the impact this has on workers exposed to the exploitative 
opportunities provided to employers by the allowing the growing use of 
temporary labour of all kinds including PBAs, the economy as a result of 
workers having less money and being less confident and the increase 
demand on the welfare system as workers dip  in and out of work due to 
the insecurity of their employment. 
 
The STUC is disappointed that the Government is not consulting on 
banning the use of zero hour contracts completely as we believe that 
they are exploitative, particularly in the hand of unscrupulous employers, 
and lead to massive underemployment and potential financial exclusion 
of workers on these contracts. 
 
 
Question 1 
 
Are there circumstances in which it is justifiable to include an 
exclusivity clause in a zero hours contract? If you answer yes, 
please describe the circumstances that justify such a clause. 
 
The STUC believes that there is no justification for any employers to 
include exclusivity clauses in employment contracts.  As the impact 
assessment rightly states there are numerous other methods of ensuring 
commercial confidentiality through implied or express duties in 
employment contracts. 
 
We do not believe that the main motivation for employers involving 
exclusivity clauses in their contracts is to protect their commercial 
interests but more to develop a pool of labour on which they have the 
only call. 
 
 
Question 2   
Do you think the Government should seek to ban the use of 
exclusivity clauses in employment contracts with no guarantee of 
work?   
 
We see the use of exclusivity clauses as being wholly unnecessary and 
inappropriate in the modern workplace and should be banned 
completely.   
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It has been said that zero hour contracts are the modern day version of 
draconian employment practices of the past in dockyards and 
construction where those in search of work turned up on the day and 
were either hired or not.  We believe that exclusivity clauses are even 
more draconian in that it prevents a worker looking elsewhere in order to 
provide the levels of income required to maintain a decent standard of 
living. 
 
 
Question 3  
Do you think an outright ban on exclusivity clauses in employment 
from creating jobs? Are there any other unintended consequences 
of Government action that should also be considered?    
 
The STUC does not believe an outright ban on exclusivity clauses would 
have any significant impact on creation of new jobs. As outlined 
elsewhere in this response there are options for employers who have a 
genuine need to place an obligation on individuals to commit to working 
for them alone and no other employer. There is no evidence presented 
to suggest that clauses in existing contracts providing for exclusivity 
deter employers from creating jobs. We believe that the use of 
exclusivity clauses is only part of the problem, albeit a significant one as 
it allows employers to exert control over workers, not only when they 
work but how much leisure time they have and when. There is an 
additional consequence of not legislating to ban exclusivity clauses and 
that would be that such clauses will be come the norm and even the 
minority who can afford to take work on zero hour contracts will find their 
leisure time under the control of the employer.  This would signal the 
end of what little mutuality of benefit existed in zero hour contracts. 
 
 
Question 4  
Do you think Government should provide more focused guidance 
on the use of exclusivity clauses, for example setting out 
commonly accepted circumstances when they are justified and 
how to ensure both parties are clear on what the clause means? If 
you answer yes, what information should be included?   
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As outlined earlier we do not believe there is a genuine need for 
exclusivity clauses as opportunity already exists for employers to 
include clauses in any contract of employment to protect employers 
against the arguments being put forward to justify their use such as 
commercial confidentiality.  In our view guidance is not appropriate as 
there is no guarantee that it will be followed by employers and we have 
concerns that workers often have trouble accessing employment 
guidance.  There is a clear imbalance with most employers having 
access to advice on employment and contractual matters while, 
particularly in the private and voluntary sectors, the majority of workers 
do not have access to such advice in the absence of trade union 
organisation in the workplace.  Unless this situation can be addressed 
then there is every chance that employees will continue to be at an 
unfair disadvantage as a result of exclusivity clauses, a position that we 
believe can only be addressed by banning their use. 
 
 
Question 5  
Would a Code of Practice setting out fair and reasonable use of 
exclusivity clauses in zero hours contracts (a) help guide 
employers in their use, and (b) help individuals understand and 
challenge unfair practices? Please explain your response.   
 
Approved Codes of Practice (ACOP) provide a degree of protection for 
workers facing exploitative practices by employers but only if the 
employer understands their duties and obligations in the first place.  A 
reasonable employer will adhere to an ACOP as they are likely to 
understand the legal consequences of not doing so.  However, ACOPs 
are limited in the protection they provide as a breach of legislation has 
to occur and action taken against an employer before breaches of an 
ACOP can be used as evidence of guilt in a prosecution or employment 
tribunal. 
 
However, the STUC is concerned the consultation refers to a Code of 
Practice with the emphasis appearing to be on a non statutory code.  
This would not be acceptable to the STUC as any Code of Practice 
without statutory underpinning would be ineffective, provide no 
protection to exploited workers and only likely to be implemented by 
employers who understand what the Government is trying to achieve 
through the code. 
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We note that the impact assessment refers to the cost of 
implementation of the proposals for two options, one non statutory and 
the other statutory.  However the consultation very much focuses on 
employer led activity including an "employer led" Code of Practice and 
seeking views on how the Government could sponsor such an 
approach.  At no point is reference made to the benefits of an outright 
ban for workers of statutory code a statutory code other than the veiled 
reference to Government sponsorship. The STUC believes that given 
the need for transparency then the consultation should have taken a 
more balanced view of the consequences of zero hour contracts, 
especially for those who suffer financial hardship as a result of the 
Government’s strive for a flexible labour market supported by employers 
who, in the absence of any regulation and enforcement, are allowed to 
exploit the current economic situation to their own benefit. 
 
Notwithstanding the lack of commitment from the Government to a 
statutory solution we believe considerable barriers exist that are likely to 
undermine any statutory code. 
  
Following the introduction of fees for individuals wishing to assert their 
rights at employment tribunals and the fact that workers on zero hour 
contracts are less likely to have a secure income we feel that even in 
circumstances there has been a clear breach of any code individuals will 
not be able to access justice.  Therefore, the limited legal protection 
afforded to individuals by an ACOP has been reduced and would not be 
an appropriate safeguard to prevent exploitative practices in the use of 
exclusivity clauses. 
 
 
Question 6  
Do you think existing guidance and common law provision are 
sufficient to allow individuals to challenge exclusivity clauses and 
therefore no specific action from Government is required?   
Clearly the answer has to be no on both counts or challenges would 
have been made and legal opinions given as to when an employer is 
justified in demanding exclusivity from an employee, The fact that some 
workers are not even aware that they are employed on zero hour 
contracts does, in our view, not point to a lack of transparency but to 
deception by employers who take advantage of the inherent imbalance 
in the employment relationship created by zero hour contracts. The 
STUC feels this is compounded in many cases by workers not having 
access to trade unions to help then challenge abuses and by the 
Government introducing fees for accessing employment tribunals.  
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The existing common law and guidance is full of the loopholes that 
allows this exploitation and requires to be reviewed and changed, the 
course we would have hoped the Government would have followed 
when it announced it was going to review the use of zero hour contracts. 
 
 
Improving the transparency of zero hours contracts  

 
Question 7 - Improving the transparency of zero hours contracts   
If you have sought employment information, advice, or guidance 
on zero hours contracts before, (a) where did you receive it from, 
(b) how helpful was it to you in terms of explaining your position in 
regard to zero hours contracts, and (c) how could it have been 
improved?    
 
The STUC is not in a position to answer this particular question. 
 
 
Question 8  
Would the additional information, advice and guidance suggested 
in the first option (first bullet point, para 41), help individuals and 
business understand their rights and obligations? If not, what 
other information should Government provide?    
 
The STUC believes that the use of these contracts in now so ingrained 
in our workplaces that it requires more than provision of information, 
advice and guidance to challenge some of the most serious abuses of 
zero hour contracts.  It is imperative that individuals have access to 
support when they are faced with problems relating to zero hour 
contracts.  Clearly this is not an issue for trade union members but for 
workers in non-recognised workplaces individuals do not have access to 
trade union advice and support when raising workplace grievances.  
This is particularly relevant to the 16 to 24 year old age group who are 
less likely to be in trade union, less likely to know and be able to assert 
their rights but are the largest single age group subject to these 
contracts. 
 
 
Question 9  
Further to your answer to Question 5, would a broader employer-
led Code of Practice covering all best practice on zero hours 
contracts encourage more transparency?   
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The STUC does not support the concept of employers developing a 
Code of Practice as this is hardly likely to be seen as independent.  
 
In 2006 the Institute of Directors in partnership with the HSE issued 
employer led guidance for directors, board members and business 
owners entitled "Leading Health and Safety at Work" 
http://www.hse.gov.uk/pubns/indg417.pdf  
 
This was introduced instead of legislation to place statutory duties on 
directors despite this being a commitment in the "Revitalising Health and 
Safety strategy. This guidance has all but disappeared from circulation 
and we would contend was poorly communicated from the outset. 
 
If transparency is to be improved it is important that we learn from the 
single biggest mistakes of "Leading Health and Safety at Work", namely 
that it was developed by business for business (apart from a token role 
given to trade unions) and it was not underpinned by an Approved Code 
of Practice. 
 
Any Code of Practice should be developed independently of business, 
should provide for genuine and meaningful input from trade unions and 
should be underpinned by legislation. 
 
 
Question 10  
Do you think that model clauses for zero hours contracts would 
assist employers in drawing up zero hours contracts, and support 
employers and individuals to better understand their employment 
rights and obligations? If you answer yes, what should be the key 
considerations be in producing model clauses?   
 
The STUC is aware that any number of model zero hours contracts can 
be found by doing an internet search, some with exclusivity clauses and 
some not. Perhaps model clauses promoted through the Government 
website would stop employers accessing the worst examples, 
presuming they knew where to find the information.  However model 
clauses will not prevent the worst abuses such as zeroing down, where 
workers refuse to work allocated hours, will not work at unreasonably 
short notice and are penalised for doing so. Neither will it prevent the 
feeling of many low paid workers on such contracts that they have to 
make themselves available permanently on call if they are to earn 
enough money to live.   

http://www.hse.gov.uk/pubns/indg417.pdf
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There are neither examples of flexibility or mutuality of obligation as they 
are imposed on the employee by the employers and we doubt whether 
model clauses or contracts would prevent such abuses.   
 
 
Question 11  
Do you think that existing employment law, combined with greater 
transparency over the terms of zero hours contracts, is the best 
way of ensuring individuals on zero hours contracts are making 
informed choices about the right contract for them to be on?   
 
In larger organisations abuses of employment rights often tend be 
caused by line managers and not necessarily an organisation’s policies. 
Increased transparency may not necessarily cascade down to the level 
of those who do the bullying and threatening of staff in order to get them 
to work unwanted hours. 
 
We also believe that current employment law is not sufficiently robust to 
cope with the increased amount of abuses associated with the growing 
use of these contracts and this is exacerbated by a costly employment 
tribunal system that is likely to deter those on zero hour contracts from 
asserting the rights they may have. 
 
The STUC believes that legislative change is required to confer 
statutory rights as employees for all zero hour contract holders barring 
any employer denying an individual their rights because they decide the 
holder's status is a worker and not an employee. Employment rights 
should accrue even when there is break in employment, such as 
happen in further and higher education. Employers should not be 
allowed to use zero hour contracts in situations where there is 
justification for permanent employment purely to drive staff costs down 
at the expense of workers rights. 
 
Action also has to be taken to prevent employers employing individuals 
on a number of consecutive zero hour contracts, denying them any 
accrued rights in the same way as those on successive fixed term 
contracts. This cannot be done by guidance it requires a review of 
employment legislation as it applies to all temporary contracts and it 
requires enforcement of regulations to prevent exploitation. 
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Question 12  
Further to your answer to Question 11, do you think there is more 
employers can do to inform individuals on zero hours contracts 
what their rights and terms are?   
 
In our view responsible employers will always seek to inform employees 
of the rights and their terms and conditions.  Our concern would be that 
far too many workers are not even given written particulars of 
employments within the statutory 2 months from starting employment let 
alone a proper contract of employment.  This may be due to the 
incompetence of employers or it may be that having workers kept in 
ignorance of their rights and how to challenge breaches of employment 
rights through grievance procedures suits them. Employers will only do 
more if they have the potential sanction of enforcement and this option 
does not appear to be part of this section of the consultation. 
 
The STUC believes that the only option is for legislative change to ban 
exclusivity clauses and also to ensure the employers are more 
transparent in their use of zero hour contracts.  Furthermore any new 
guidance should be statutory guidance to focus the employers mind on 
getting it right, failure to follow statutory guidance can help an aggrieved 
worker build a case, failure to follow employer led guidance has no 
consequence. 
 
 
Question 13  
Are there unintended consequences of introducing any of these 
options? Please explain your response.   
 
The STUC believes that doing nothing is not an option, this will only lead 
to a growth in the use of zero hour contracts but also of  abuse of 
workers as the Government is seen to condone existing bad practice.  
We would also suggest that a full review into the use of zero hour 
contracts and the employment legislation underpinning their use 
required. Not to do this leaves more workers open to abuse.  Our hope 
would be that, as the economic recovery continues, workers who have 
been subject will find employment more suited to their needs, providing 
access to skills and training that will help them earn sufficient money to 
live.  The unintended consequence of this final point is that employers 
who have abused workers through their use of zero hour contracts will 
face staff shortages, increased recruitment costs and potentially 
reputational damage as a result of their actions. 


