
 
 

STUC Response to the Review of the  
Public Sector Equality Duty -  

April 2013 
 
The STUC is Scotland’s trade union centre. Its purpose is to co-ordinate, 
develop and articulate the views and policies of the trade union 
movement in Scotland; reflecting the aspirations of trade unionists as 
workers and citizens.  
 
The STUC represents over 632,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of 
work, in the community and in the workplace. Our affiliated organisations 
have interests in all sectors of the economy and our representative 
structures are constructed to take account of the specific views of 
women members, young members, Black/minority ethnic members, 
LGBT members, and members with a disability, as well as, retired and 
unemployed workers.   
 
 
General Points 
 
The STUC is committed to equality and wants to see a more equal 
country for Scotland’s people. The STUC believes that inequality and 
discrimination play a negative role in our society and it was therefore 
right that a Public Sector Equality Duty (PSED) was created that 
requires the public sector to be proactive – to promote equality and to 
prevent discrimination from taking place.  
 
The STUC believes that the Macpherson inquiry effectively set out the 
reasons behind the need for the original race equality duty that forms the 
basis of the current PSED. We should not forget that this way of working 
was created in the wake of a young man’s murder that due to racism 
was not properly investigated, preventing justice being done for his 
family. We should therefore not forget the injustice that exists within our 
society and the need for action to protect people from discrimination.  
 
The STUC strongly believes that a review of the public sector duty at this 
time is premature. In both Scotland and England the revised specific 
public sector duties did not come into force until April 2012. 



In Scotland the deadline for outcome setting by public sector 
organisations under the new duty does not take place until after this call 
for evidence has closed (30 April 2013), making it difficult to give firm 
examples about how the new duty is functioning. The reality is that the 
new public sector duty is only beginning to come into force in any 
practical way, therefore it is impossible to review how well it is working.  
 
This review is far more likely to draw on evidence of how the previous 
public sector duty was functioning which is of limited value given that 
substantial work has been undertaken to update and improve the public 
sector duty in-line with the wider harmonisation of equality law under the 
Equality Act 2010. In Scotland the STUC believes that the new specific 
duties that were brought into force in early 2012 are significantly 
stronger than what came before and are specifically designed to take 
into account feedback on how the previous duties functioned and 
therefore to improve upon their working. 
 
The STUC therefore believes that any review of the public sector duty 
should be halted to allow the legislation time to properly bed in. If the 
Westminster Government deems it appropriate to consider how well this 
legislation is functioning after an a reasonable period of implementation 
(3-5 years), the STUC would support a genuinely inclusive review1 which 
takes proper account of how the PSED is functioning within the different 
devolved regions of the UK in order for best practice to be highlighted. 
 
Despite our concerns, however, trade unions have provided a wide 
range of evidence for this review highlighting the positive difference the 
PSED is making to promoting equality and how it could be improved. 
The key findings in this response are that the PSED brings: 
 

 Positive overall impact in the public sector 

 Better engagement with protected groups  

 Improved employment outcomes 

 Improved service delivery outcomes 

 Positive Impact on procurement 
 

                                                           
1
 The STUC notes that there are no representatives from the Labour Party, equality 

organisations, community groups or trade unions on the current review’s steering 

group 



How well understood is the PSED and guidance? 
 
There is limited and varied evidence on how well public authorities 
understand the PSED. The Equality and Human Rights Commission 
(EHRC) in Scotland has conducted a number of recent assessments of 
public authorities’ compliance with different aspects of the specific duty, 
the findings of which are mixed. There is evidence that many public 
authorities are still approaching the duty in a piecemeal way, and are not 
always using it to inform practice in a way that is meaningful. The 
research report also finds however that when local authorities do 
effectively use elements of the public sector duty it improves practice on 
the ground.2   
 
These findings correspond closely with the views of trade unionists in 
the public sector, who consistently report that while there are very 
positive uses of the duty, the effective take-up of it has been mixed. 
Commitment to and use of the public sector duty is still often dependant 
on the view of individual managers and use of the duties can vary 
significantly between departments, and organisations in the public 
sector.   
 
In understanding and addressing this mixed understanding of the PSED 
by authorities, the review should take into account and/or address the 
following issues that unions have identified: (i) the improvement that has 
occurred between the introduction of the first specific duty in 2000 and 
now –  it is now possible to identify areas of good practice and to see its 
practical effects; (ii) the delay in implementing the revised specific duties 
between April 2011 and May 2012 which sent confusing messages to 
public authorities about the status of the law; (iii) the reduction in recent 
years of support for this approach by the Westminster Government with 
the removal of the statutory code, and negative messages from 
Government Ministers painting this work as unhelpful or a burden. (iv) 
the newness of certain elements of the duty particularly around equal 
pay or the ‘new’ equality strands (v) the cutback in funding for the EHRC 
which reduces the guidance available for public authorities and the 
likelihood of enforcement .   
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http://www.equalityhumanrights.com/uploaded_files/Scotland/Projects_and_Campaigns/f

inal_report_april_2012_pdf.pdf  

http://www.equalityhumanrights.com/uploaded_files/Scotland/Projects_and_Campaigns/final_report_april_2012_pdf.pdf
http://www.equalityhumanrights.com/uploaded_files/Scotland/Projects_and_Campaigns/final_report_april_2012_pdf.pdf


What are the costs and benefits of the PSED? 
 
The STUC believes that the benefits of the PSED far out way the costs. 
This is supported by findings of recent EHRC research looking at the 
effectiveness of carrying out equality impact assessments in some public 
authorities in Scotland. This research states that: 
 
“Where mitigating actions were identified [within an EIA], there was a 
clear responsibility for ensuring that these were carried out and a system 
to report back the outcome. In many cases, there were also clear 
timescales for action. And although some of the EIAs were relatively 
recently completed, in many cases progress had been made in 
delivering the mitigating actions.  
 
Crucially, we were told that the mitigating actions were normally being 
delivered within existing budgets and using existing staff and other 
resources. This suggests that if the impacts of policy are not being 
identified – and early intervention taken – then the cost to public bodies 
of dealing with issues further ‘downstream’ would outweigh any costs of 
using EIAs to prevent or take early intervention on inequality.”3 
 
Equally early evidence suggests that the revised specific equality duties 
in Scotland are being well received by public sector employers. Close 
the Gap is an equal pay project funded by the Scottish Government and 
housed within the STUC which supports employers to tackle the gender 
pay gap. Through their work with public sector employers in response to 
the new public sector equality duty on equal pay in Scotland, Close the 
Gap are reporting a renewed focus from senior managers on equal pay 
and a positive desire to eradicate equal issues being more readily 
expressed by senior managers as a result.  
 
While it is still too early to properly review the effect of the new public 
sector duty in Scotland it is possible to consider more widely how the 
PSED has been functioning.   
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This section therefore includes responses to the Trade Union 
Congress/Labour Relations Department (TUC/LRD) survey of trade 
union workplace representatives and trade union officers, which was 
conducted in November and December 2012. This survey looks at the 
effectiveness of the former and the current equality duties and covered 
trade union workplaces in the public sector across England, Scotland 
and Wales.  
 
 
Positive overall impact in the public sector 
 
On the whole respondents provided positive examples about the impact 
of the equality duty on gathering equality information, creating greater 
transparency and accountability, a sense of fairness and a basis for 
action to challenge policies or decisions. There were also examples of 
how better equality data and analysis had led to improvements in 
employment practices and service delivery as a result.  
 
“We used the public sector duty to develop alongside the MOD [Ministry 
of Defence] a Diversity Dashboard which gives us quarterly information 
on how the MOD is achieving (or not in some cases) its equality and 
diversity objectives. This shows welcome progress in some areas, e.g. 
gender equality (as does a recent pay audit which we are currently 
analysing) but significant failure in others e.g. race equality. At least it 
gives us a target to point to in equality discussions with the MOD. The 
Diversity Information is used now as a ‘model’ which many divisions of 
the MOD use as an equality monitoring tool.” 
 Prospect, Equality Officer 
 
“Being able to ask for equality impact assessments has been very 
helpful as part of the various change programmes. On occasions, this 
has actually led to the employer deciding not to close an office, or to 
manage the closure and transfer in a different way. There used to be an 
annual award in the civil service for ‘transformative equality impact 
assessments’, which recognised impact assessments that had been 
mainstreamed into the organisation, achieved transformational change 
and positive outcomes for service users, employees and stakeholders. 
In fact, the FDA sponsored this award. The award was quietly removed 
from the list once the coalition government came in, which was hugely 
disappointing!” 
 FDA National Officer and Equality Officer 



“Yes... our employer asks its workers for information on ‘protected 
characteristics’, with an option ‘prefer not to say’. Employer was able to 
supply me with details of those granted or refused voluntary redundancy 
based on protected characteristics listed in my request.” 
 UNISON representative, Welsh public authority 
 
“UCU Wales recently had an issue with an EIA in relation to a 
redundancy exercise. In challenging the EIA, UCU Wales worked 
directly with the Diversity and Equality Manager to create a process and 
guidelines on the completion of EIAs... When the EIA was re-considered 
a number of issues in relation to modules was identified, including the 
discovery that the modules that were considered for closure were mainly 
chosen by female students, whilst those that were ‘safe’ traditionally 
recruited mainly male students. Once this was identified steps were 
taken to ensure that there was not a disproportionate effect on one 
gender.” 
 UCU Wales Support Official, example from Welsh university. 
 
“...it has allowed us to request suitable adjustments to ensure [disabled] 
people perform at their best in a recent departmental refit” 
 PCS representative, civil service department 
 
“The various existing Civil Service Pension Schemes are being replaced 
by a new Career Average Scheme, and (apart from those with 
transitional protection) members of the current schemes will be moving 
into the new scheme. 
 
As part of the EQIA process the FDA identified a problem for those 
people moving from the Premium scheme to the new scheme, because 
their death in service protection would fall from 3 times salary to 2 times 
salary.  This would have an unintended impact on those with potentially 
life-shortening illnesses.  The Cabinet Office has agreed that some 
additional safeguards are needed for this group of people and are now 
working with the unions on the detail.  This would not have been 
identified were it not for a structured process to consider potential 
impacts on particular groups of staff.” 
 FDA 
 
There were, nevertheless, some complaints from trade unions that 
public authorities were not undertaking adequate equality monitoring or 
proper equality analysis. For example: 



“They do Equality Impact Assessments... but the assessments are done 
very badly.” 
 UNISON representative, local authority 
 
“The EQIA is done after the policy has been developed.” 
 PCS Branch Secretary 
 
However, despite complaints that the duty was not always properly 
complied with, a number of trade union members point out that the duty 
gave them an important lever for challenging public sector bodies on 
their poor practice and outcomes for different groups. For example: 
 
“The use of the Equality Impact Assessment has been repeatedly raised 
with the employer by PCS in order to ensure that the effects on disabled 
and minority groups are considered prior to implementation. Had the 
PSED not been in place it is likely that significant detriment would have 
been imposed on some groups.” 
 PCS representative, civil service department 
 
“Proper monitoring of the process has been required by the trade 
unions. The legal framework as well as an agreed process has enabled 
the unions to circumvent any poor practices and/or attempts to evade 
the duties.” 
 PCS representative, civil service department 
 
 
Better engagement 
 
Evidence suggests that the public sector equality duty does lead to 
better engagement between public authorities and equality groups. It is 
also reasonable to believe that without this statutory requirement this 
engagement would be less likely to take place.  
 
In response to the online survey, a good number of trade union 
representatives were able to give positive examples of public authorities 
taking steps to engage in this way as a result of the duty. For example: 
 
“Yes, when it comes to contracts affecting disabled people, our disability 
network, unions and others have had the opportunity to voice their 
concerns” 
 PCS representative, civil service department 



“More engagement with LGBT community [a new group covered by the 
equality duty in the Equality Act 2010], and formation of new LGBT staff 
and student groups” 
 UCU representative, FE College 
 
“The Equality Duty has over the period helped the Council to improve its 
interaction with minority groups within its administrative area.” 
 UNISON representative, Scottish local authority 
 
 
Improved employment outcomes 
 
Union representatives and officers had some examples of improved 
employment outcomes for protected groups as a direct result of the 
equality duties. However, a number commented that in the current 
climate of cuts and due to the reduction in the budget of the EHRC and 
consequently its ability to enforce or provide guidance, they thought 
things were worsening for protected groups. A few also noted that, in 
their opinion, it was too early to say if the duties had led to significant 
outcomes as it would take time to improve things.  
 
Among the examples of improved employment outcomes were: 
 
“An example of how we have used equality monitoring to help 
compliance with the equality duties is our work on the Redeployment 
Pool. We receive information every quarter on its operation.... and we 
monitor by equality and diversity categories. In recent years, this has 
shown that contrary to MOD policy and the public sector duty 
requirements, MOD disabled employees are twice as likely as others to 
find themselves in the RDP. In fact when we started digging it became 
apparent that disabled employees were not more likely to be placed in 
the RDP but it was taking longer for them to be redeployed than other 
staff. This was because of the way the cost of reasonable adjustments 
fell entirely on the new employing division. It was agreed that these 
costs would be better shared and where necessary covered by a central 
pool to encourage better employment opportunities for disabled people 
within MOD.” 
 Prospect, Equality Officer 
 
 
 



“Part-time contracts have been secured in higher proportions than 
previously, benefiting women more (as they are more likely to have 
caring responsibilities)” 
 PCS representative, civil service department 
 
Again, a number commented that at least with the duty in place they had 
greater leverage to ensure outcomes were improved or at least the 
position of protected groups was not worsened. The following was 
typical: 
 
“Management action still discriminates but the framework allows the 
union to raise and address issues more quickly in order to get them 
resolved.” 
 PCS representative, civil service department 
 
“People with disabilities actively being targeted on capability and 
attendance management” 
 PCS representative 
 
Finally, the following show how slow progress can be in some public 
authorities or the lack of data on outcomes (which should exist if the duty 
was being properly complied with): 
 
“UCU has supported and assisted the employer to draw up a reasonable 
adjustment policy in April 2011 but it has taken the employer 18 months 
to implement”  
 UCU representative, FE College 
 
“Not enough data at present to assess if changes have led to improved 
outcomes.” 
 PCS representative, government agency 
 
 
Improved service delivery outcomes 
 
There was a similar picture in terms of what trade union representatives 
and officers had to say on the equality duty and improved service 
delivery outcomes – although a greater number of respondents felt less 
able to comment as they lacked information on the service delivery side. 
Among the positive examples received were: 



“On balance the legislation has improved outcomes for service users ... 
the Council works very closely with transport providers to improve 
accessibility and services.” 
 UNISON representative, Scottish local authority 
 
“Disabled access and audio loops have been installed in all public 
buildings” 
 Prospect representative, Scottish public authority 
 
“Improved antisocial behaviour policies, improved services to disabled 
tenants who may need rehousing for reasons relating to their disability, 
increased awareness of issues for all groups and improved community 
cohesion...” 
 UNISON, Disabled Members Officer 
 
“Raising awareness across the organisation of minority groups and 
equality does challenge stereotypes, and will mean some service users 
have a more positive experience as a result” 
 UNISON representative, Welsh NHS Trust 
 
 
Impact on procurement 
 
There was one positive example of equality being built into a 
procurement process found by the TUC/LRD survey. It comes from a 
union representative at a Scottish local authority. It is important to note 
that Scotland has a duty to consider equality in procurement in its 
specific equality duties which may explain the more positive finding: 
 
“The Council’s Procurement Section is very much aware of the Equality 
Duty. To date any contractor doing work on behalf of the Council should 
comply with the Duty when carrying out work.” 
Unison representative, Scottish local authority  
 
 
The overall importance of the PSED  
 
Trade unions were asked for their views on what would happen if the 
equality duty were repealed or replaced by a non-statutory scheme.  



Respondents overwhelmingly said that they would see this as a 
significant backwards step for equality and that it would make it even 
harder for practical improvements to be made.  
 
Even those who felt that the duty had led to little significant improvement 
within their own public authorities tended to believe the situation would 
worsen if the duty were repealed or replaced by a voluntary scheme. 
Below is a selection of these comments: 
 
“This would be an entirely negative step putting the equality agenda 
back decades. In the current climate protected groups are the most 
affected by the cuts agenda so a voluntary scheme is highly likely to 
make matters worse.” 
 PCS representative, MOD 
 
“Higher levels of discrimination which can only be addressed by going 
through the tribunal system, which is going to be much harder to access, 
given the changes that are being implemented [e.g. tribunal fees and 
abolition of statutory discrimination questionnaires].... the workplace will 
become a more unfair place” 
 PCS representative, civil service department 
 
“I think that a voluntary scheme would risk being used only where it’s 
easy and unchallenging. Whereas, of course, the value of the PSED is 
where it makes employers confront problems” 
 Prospect representative, government agency 
 
“We’d have even less leverage to protect our members from protected 
groups” 

UCU representative, FE college 
 

“Catastrophic for both users and staff. A step back to the dark ages with 
students and staff being unprotected by the wider community.” 

UCU representative, FE college 
 

“[It would] undermine the good work that is being done and has been 
done to ensure that workplaces and society do not discriminate either 
directly or indirectly. It is not possible to have a ‘quick win’ when it comes 
to challenging systemic discrimination and therefore any duties should 
have an appropriate period of time to create the required cultural change 
around discrimination.  



Equality should be a central process that underpins all other work, it 
should not be a voluntary or peripheral add on to the everyday work that 
an organization undertakes.” 
 UCU Wales Support Official 
 
“I fear that particularly given the cuts for local government it would have 
massive consequences for different equalities groups because a 
voluntary scheme would lead to councils not taking equality issues into 
account when faced with such massive cuts to their funding... If anything 
the equality duties need to be strengthened” 
 UNISON representative, local authority  
 
“Disaster. With the changes in the law we have already seen a reverse 
in attitude to tackling equality issues in the workplace and for LA 
residents. Trying to bring documents that say they are committed to 
equalities to practical and real life are hard enough without it being 
voluntary.” 
 UNISON representative, local authority 
 
“We are already seeing a rise of far right groups which target people 
from protected groups and this is likely to rise if the public sector is not 
promoting equality. The consequences of this would lead to more people 
being in crisis and the need for additional community safety and policing 
resources in communities.” 
 UNISON Disabled Members Officer 
 
“I don't believe that would help. I think that the PSED should be 
strengthened by better enforcement and a more rigorous regime. It 
seems that employers can rarely be brought to account.” 
 UNISON Branch Secretary  
 
 
How organisations are managing legal risk and ensuring 
compliance with the PSED?   
 
Employers who take a very managerial approach to legal risk often view 
the public sector duty as a ‘tick box’ exercise. This is because the 
enforcement undertaken is this area is very limited but also because 
enforcement is more difficult if the public authority can produce 
paperwork of any kind showing action has been taken, even if this action 
is not effective. 



For the Public Sector Duty to work it needs to be approached from an 
outcomes perspective where the main driving force behind action 
becomes the realisation of better outcomes for protected equality 
groups.  
 
The statutory nature of the PSED, however, helps local authorities begin 
to do this work and it helps trade unions and others to convince public 
authorities that action is needed, and ultimately helps them to deliver 
better outcomes. The new specific duties in Scotland take much more of 
an outcomes focused approach which should improve the functioning of 
the PSED and potentially widens the scope for more effective 
enforcement.  
 
Cuts to the EHRC’s budget, along with dramatic reductions in the 
number of staff who work in the EHRC’s Scotland office puts effective 
enforcement of the new duty at risk. The Westminster Government is 
responsible for funding this organisation and the STUC believes that it 
should look again at the size of cuts that it has made in recent years.   
 
 
What changes, if any, would ensure better equality outcomes (e.g. 
legislative, administrative and/or enforcement changes)? 
 
It is important that the Westminster Government provides high-level 
leadership to ensure that equality is mainstreamed across public 
authorities. This includes political support for: the collection of good 
quality information on equality, engagement with those who have been 
traditionally disadvantaged or under-represented and the need to 
consider impact on equality at a formative stage of decision-making in a 
structured and transparent way. 
 
The current coalition Government’s commitment to equality has been 
notably weaker than the previous Government’s and their public 
comments on equality legislation have often been unhelpful. Indeed 
undertaking this review as part of the ‘red tape challenge’ paints the 
PSED in a negative light from the outset. While the effect of this has 
been mitigated to a certain extent in Scotland due to the more positive 
approach of the Scottish Government, better leadership and 
commitment from the UK Government would still be useful. 
 



Equally a better resourced and independent Equality and Human Rights 
Commission, willing to use its powers and to work with other regulators 
and stakeholders to support compliance with the duty and to take action 
against those who fail to meet it, is also key.  
 
The role of trade unions in the workplace, and the pressure that they put 
on managers to deliver the PSED in an effective manner should also be 
recognised. This role could be strengthened by a statutory right to time 
off for workplace union equality representatives, to help them perform 
their duties.   


