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STUC Response to the Department for Business, Innovation 
and Skills Consultation on Early Conciliation 

- Proposals for Implementation 
 
Introduction 
 
The STUC is Scotland’s trade union centre. Its purpose is to co-
ordinate, develop and articulate the views and policies of the trade 
union movement in Scotland; reflecting the aspirations of trade 
unionists as workers and citizens.  
 
The STUC represents over 632,000 working people and their 
families throughout Scotland. It speaks for trade union members in 
and out of work, in the community and in the workplace. Our 
affiliated organisations have interests in all sectors of the economy 
and our representative structures are constructed to take account 
of the specific views of women members, young members, 
Black/minority ethnic members, LGBT members, and members 
with a disability, as well as, retired and unemployed workers. 
 
The STUC is taking the opportunity to respond to this consultation 
but, once again is concerned that the Government has put in place 
a consultation timetable that is unrealistic and prevents the STUC 
from carrying out our usual process to ensure all our affiliates have 
an opportunity to contribute to this response.   
 
Our responses to the individual questions set out in the 
consultation are as follows. 
 
 
Question 1 
 

We would welcome views on:  
 

 The content of the form;  
 

The STUC believes that where a claimant is represented then 
the name of the individual or organisation providing 
representation should be on the form.   
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Our concern would be that individuals could submit these forms 
without consulting their trade union representative when efforts 
were continuing to resolve a dispute through existing jointly 
agreed dispute recognition mechanisms.  In most cases trade 
unions would be advising members to submit the form, would 
be providing representation at an Employment Tribunal where a 
justifiable claim was evident and from later this year potentially 
meeting the costs of members submitting claims to tribunals. 
Additionally, trade unions already intervene in workplace 
disputes and it is widely recognised that union representatives 
can and do prevent many workplace disputes escalating to the 
level where claims are necessary.  Trade unions through 
discussions with their members will also have some idea of the 
likely success of early conciliation having knowledge of both the 
members and employers position in individual cases. 

 

 Our intention that claimants should not be required to 
provide information on the EC form about the nature of the 
dispute.  

 
We believe that in unrepresented cases it may be appropriate 
that individuals do not provide information when submitting 
early conciliation forms. 
 
However, where individuals are represented by trade unions or 
have been seeking independent advice on their dispute that 
ACAS would be able to more accurately assess the complaint 
and the likely outcome of conciliation if some level of 
information was included when the form was submitted. 
 
 

Question 2 
 
We would welcome views on whether there are other 
jurisdictions where EC would not be appropriate, and the 
reasons for those views.  
 
The STUC feels that in some circumstances the process of early 
conciliation may lead to increased pressure being placed on 
individuals who remain in employment while, at the same time 
having a legitimate and often sensitive complaint against their 
employer. 
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Complaints under legislation relating to whistle blowing and acts of 
bullying and harassment would be examples of where early 
conciliation might not be appropriate.  If an individual has 
exhausted internal dispute resolution procedures in any complaint 
of a sensitive nature and agreed to early conciliation and that the 
employer can be contacted, our concern would be that this may 
lead to an escalation of the behaviour subject to the complaint or in 
the case of whistle blowing, a breakdown of the employment 
relationship to the level where an individual has no alternative than 
to resign and make an application for constructive dismissal. 
 
The evaluation of the pre-claim conciliation pilot referred to in the 
consultation document and used to calculate the costs for 
claimants in using early conciliation, clearly stipulates that most of 
the cases reviewed were straight forward standard jurisdiction 
cases and, as such, could not reflect the implications for more 
complex cases. The STUC is concerned in the light of this opinion 
by the authors of the report the Government is not excluding them 
from pre-claim conciliation until such time as evidence can be 
presented to suggest that conciliation is suitable for more complex 
claims. 
 
 
Question 3 
 

We consider that the ECSO model is the right way forward. If 
you disagree, please tell us why.  
 
The STUC does not have any particular problem with the proposal 
to have Early Conciliation Support Officers carry out first stage 
contact as the function, as outlined in the consultation appears to 
be solely administrative.  Additionally having this task separate 
from the duties of conciliation staff would help to ensure that 
response deadlines for applications for early conciliation were met. 
However, we note that this recommendation appears to be based 
on cost effectiveness although it is recognised that the use of a 
Conciliation Officer might provide a greater opportunity to 
persuade claimants to access early conciliation.  It is clearly too 
early to say what level of expectation claimants will have in the 
initial stages and it may be more appropriate that Conciliation 
Officers carry out this function at some point in the future.  
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However, the emphasis should not be on there being greater 
opportunity to persuade claimants to access early conciliation but 
on delivering the most effective interventions. 
 
The STUC would hope that, in order to ensure openness and 
transparency, protect the integrity of ACAS, their staff and the 
conciliation process the Government states publicly that this 
exercise will not be driven by targets with pressure placed on 
ACAS staff to persuade claimants to agree to participate in 
conciliation. 
 
 
Question 4 
 
We believe that ACAS should make reasonable attempts to 
contact the prospective claimant but that these attempts 
should not continue indefinitely. We would welcome views on 
what users might regard as “reasonable attempts”, including 
whether there should be a maximum number of attempts 
and/or a specified period of time for the ECSO to attempt to 
contact the prospective claimant.  
 
The STUC would have concerns on using a specified number of 
attempted contacts as a test of “reasonable attempts” and suggest 
that a specified length of time should be stipulated. Clearly the 
STUC is conscious of the impact conciliation will have on limitation 
periods and is of the view that a decision is taken in the early 
stages of the process regarding the willingness of a claimant to 
enter conciliation and would agree with the suggestion in the 
impact assessment this should be within 5 working days. Given the 
information requested on the draft form, including a specific section 
seeking information from the claimant on their preferred method of 
contact, it could be safe to assume that failure to establish contact 
after 5 days is an indication the claimant does not wish to 
participate in conciliation. 
 
 
Question 5 
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We would welcome your views on whether it is appropriate to 
apply the same constraints, in terms of time and attempts, to 
contacting the prospective respondent as that for the 
prospective claimant, or whether you consider a different 
approach is justified. If so, please explain what this might be 
and your reasoning.  
 
The STUC is extremely concerned that, following the recent 
introduction of fees to be paid by the respondent before a claim is 
commenced there is little or no incentive for employers to 
participate in early conciliation. An employer will clearly know the 
income of their employee and have some indication of their 
standard of living.  Therefore they will perhaps be content not to 
respond to requests to conciliation and we feel that there should 
be a financial penalty placed on employers who refuse to agree to 
any reasonable request to enter conciliation. Such a fee could be 
at the same level as fees payable by claimants, reflecting the 
employer’s unwillingness to conciliate and redress the inequality of 
arms in tribunals that now exists.  We do not see how the time 
period given to employers should not be of a shorter duration given 
that, as it stands, there is little incentive for employers to 
participate in conciliation and would suggest three working days 
would suffice. 
 
 
Question 6 
 
We would welcome views on whether you consider our 
approach to contacting the prospective respondents is the 
right one. If not, please explain why.  
 
The STUC agree with the position being proposed that 
respondents would not be contacted unless with the prospective 
claimant’s agreement.  This may help to alleviate our concerns 
contained in our response to Question 2 although we would 
suggest that any agreement should be in writing or by e-mail so 
the claimant’s agreement is fully documented.  
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Question 7 
 
Do you consider there is any other information that should be 
included on the EC certificate?  
 
We note that this question relates only to the form to be used when 
agreement has not been possible, we do not have any views 
regarding any additional information that should be included on 
this form. 
 
However, the STUC believes that any documentation relating to 
successfully conciliated cases should be made public unless there 
are compelling circumstances not to do so. Publicly available 
information should stipulate the terms of the agreement reached 
and the consequences of not meeting all or part of the agreed 
settlement. 
 
Our concern is that many employers fail to pay awards made by 
employment tribunals and we see no reason to believe that those 
employers who ignore tribunal awards would act any differently 
regarding this form of dispute resolution.  There appears to be no 
recognition that employers might enter into agreements with little 
or no intention of addressing the underlying issue.  Operating a 
less than transparent procedure for reporting and recoding 
conciliated cases may have an impact on those who would wish to 
consider resolving disputes through this process.  
 
 
 
Question 8 
 
We would welcome any views on our proposed approach for 
handling prospective respondent EC requests.  
 
The STUC has no comment to make on this proposal. 
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