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Introduction 
 
The STUC is Scotland’s trade union centre. Its purpose is to co-ordinate, 
develop and articulate the views and policies of the trade union 
movement in Scotland; reflecting the aspirations of trade unionists as 
workers and citizens.  
 
The STUC represents over 632,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of 
work, in the community and in the workplace. Our affiliated organisations 
have interests in all sectors of the economy and our representative 
structures are constructed to take account of the specific views of 
women members, young members, Black/minority ethnic members, 
LGBT members, and members with a disability, as well as, retired and 
unemployed workers.   
 
STUC response 
 
A key concern for STUC and its affiliated unions is to achieve justice for 
its members when they suffer injury at work.  This is for two reasons.  In 
the first instance, those who work to generate wealth, grow the economy 
and improve the public good have the right to proper compensation if 
they are injured through employer negligence.  Secondly, an effective 
system for compensating workplace injury has a proactive and protective 
impact on future practice, mitigating against future injury and increasing 
workplace health.  Scottish courts have produced a disproportionately 
large number of leading cases on health and safety. This has been 
possible because Scottish victims of personal injury have enjoyed a very 
high level of justice with access to the Court of Session where there are 
specialist judges, specialist Counsel (Advocates and QCs) and specialist 
rules. If any damage was done to those key ingredients, this would have 
a significant retrograde effect on the rights of Scottish workers in terms 
of access to justice which would have a negative impact upon health and 
safety throughout the whole of the UK. 



STUC has been much engaged in the consultation and discussion, over 
many years, which have led to the proposed measures in the Bill.  It is 
fair to say that on a number of counts we have identified ways in which 
victims can best be protected through the courts which are not reflected 
in the proposals.  However, we recognise the point which has been 
reached and therefore confine ourselves to three very specific priorities 
which we believe must be reflected in the final Bill.  The first two relate 
generally to the maintenance of equality of arms in personal injury 
cases.  The third, dealt with in the final section relates to Asbestos 
cases. 
 
Equality of Arms 
 
STUC recognises the drive towards the increase in the Court limits to 
£150,000 and removing cases from the Court of Session. But that aim 
should not be pursued at all cost and cannot be achieved at the cost of 
reducing the rights and access to justice of victims of accident, injury 
and disease. If the limits are to be increased that must be done in a way 
that rights are fully preserved. 
 
Experience demonstrates that insurers have the money to do what they 
want in litigation. In contrast, victims can only take steps that the Rules 
of Court sanction them to do in terms of cost recovery. Thus, if the Rules 
do not allow automatic use of Counsel, victims are not able to use them 
as the costs will not be recoverable. Insurers will not be affected by this 
limitation.  
 
This phenomenon was at the heart of a Scottish Government research 
paper published in 1999 called "In the Shadow of the Small Claims 
Court". The paper recognised the danger in terms of access to justice 
that is created where there is an inequality of arms. Victims who were 
forced, at that time, to pursue cases through the Small Claims court 
could not get lawyers and had to fight the cases themselves. The 
insurers on the other hand continued to employ expensive lawyers to 
fight their corner. That is why in 2007 when the court limits were last 
changed, Cabinet Secretary for Justice Kenny MacAskill removed 
personal injury cases from the Small Claims court.  
 
Any change in rules which created the environment for an 
inequality of arms would be significantly damaging to victims in 
terms of access to justice.  
 
 



Institutionalised Inequality of Arms  
 
If victims do not have an automatic right to use Counsel in the specialist 
Court, a similar inequality of arms that existed in the Small Claims Court 
will be replicated in the new specialist Court. In access to justice terms, 
this would represent a cancer at the heart of the new institution.  
 
Controlled and Proportionate Counsel's Costs  
 
Automatic sanction for Counsel does not mean that the cost of the court 
process will be disproportionate or excessive. The cost of Counsel can 
be controlled by the Rules setting parameters within which different 
levels of Counsel may be used. For example, the Rules may say that 
only Junior Counsel (Advocate as opposed to QC) may be used in cases 
of a value of less than £50,000. They could also provide that if the value 
is less than £5,000 Counsel may not be used.  
 
The Jury Trial Anomaly  
 
Additionally, the new specialist injury court will allow jury trials but until 
now jury trials have only been available in the Court of Session. 
Accordingly, no solicitors in Scotland, no matter how experienced or 
intelligent, will have any experience or training in running Jury Trials. 
 
Specific issues 
 
STUC priorities are: 
 

 To continue to ensure equality of arms, personal injury cases must 
continue to be excluded from the lowest tier of court (this is a new 
tier to be created under the Act merging the old small claims and 
summary court rules – to be called “Summary Sheriffs”)  

 That victims must continue to have an automatic right to have their 
cases argued by Counsel (automatic sanction for Counsel). This 
can be done in a way that permits proportionate costs.  



Asbestos Cases 
 
STUC has played an active role in agreeing the position of Scottish 
Action on Asbestos with respect to the Bill and endorses the following 
response 
 
 
Chapter 1 – Moving Civil Business from the Court of Session to the 
Sheriff Courts 
 
Question 1 – Do you agree that the provisions in the Bill raising the 
exclusive competence and providing powers of remit will help 
achieve the aim of ensuring the cases are heard at the appropriate 
level? 
 
No.   
 
We consider that all asbestos cases should be heard at the Court of 
Session level given their complexity and importance to the individuals 
affected together with their families.  The value of a case in monetary 
terms should not be equated with the wider issues it may raise and in 
asbestos cases that includes not only the wider legal issues but also 
issues of social justice and an ongoing Health & Safety time bomb.   
 
Hearing these cases in the Sheriff Court system will lead to delay and 
the cases will be heard by Sheriffs who may or may not have experience 
of these cases which require to be dealt with by specialists before 
experienced Judges.   
 
We are particularly concerned about the proposal that there will not be 
automatic sanction for Counsel in cases in the Sheriff Court which will 
now encompass most asbestos cases.  This will lead to an inequality of 
arms between the victims of asbestos disease and the insurance 
companies against whom they have to battle so hard as we are firmly of 
the view that the insurers will continue to place Counsel in the Sheriff 
Courts whereas the Pursuer will either have to pay for Counsel 
themselves or accept that they will not have this level of representation.   
 
Great steps have been made in advancing asbestos litigation over 
recent years and in particular we welcome in the accelerated procedure 
available in the Court of Session for Mesothelioma claims.  It would be a 
travesty that all that has been achieved be thrown out by the current 
proposals.   



Question 3 – Do you think that the Court of Session should retain 
concurrent jurisdiction in any other areas?   
 
Our primary concern is that asbestos cases remain in the Court of 
Session for the reasons given above.   
 
 
Question 4 – What impact do you think these proposals will have 
on you and your organisation? 
 
Scottish Action on Asbestos seeks to advance the interests of the 
victims of asbestos exposure together with promoting awareness of the 
dangers of asbestos throughout Scotland.  Relegating asbestos litigation 
to the Sheriff Court sends out the wrong message to the people of 
Scotland about the importance which is placed on these claims and the 
ongoing battle against asbestos exposure.   
 
 
Chapter 2 – Creating a New Judicial Tier within the Sheriff Court 
 
In relation to this proposal we consider it wholly inappropriate that any 
summary Sheriff be dealing with an asbestos claim.  There is a risk that 
some asbestos cases of low value would fall within the jurisdiction of a 
proposed Sheriff Summary Court.   The complexity of the legal issues 
involved in these low value cases is not something which should be 
addressed by an inexperienced and overworked Summary Sheriff.  Yet 
again, complexity and value are being equated whereas it is never more 
obvious than in asbestos and other disease cases that this is simply not 
the correct approach to assess where jurisdiction should lie. 
 
 
Chapter 3 – Creating a New Sheriff Appeal Court 
 
In Mesothelioma cases, where the individual is inevitably dying from an 
asbestos related disease, there simply is no time to be caught up in 
Appeal processes.  We have a very real concern that if a case for 
Mesothelioma victims starts its life in the Sheriff Court then this further 
layer of appeal to generalist Sheriffs will create nothing but delay.  Whilst 
delay is perhaps the most significant concern in Mesothelioma cases, 
the potential for delay and moreover confusion by creating an additional 
layer of appeal for asbestos litigation seems entirely unnecessary.   



Often, cases are kept on hold until an issue is resolved in a particular 
case and where these issues are going to take longer to resolve then 
this will only lead to backlogs in an already overburdened system. 
 
Chapter  4 – Creating a Specialist Personal Injury Court 
 
It is our position that all asbestos cases must remain in the Court of 
Session as previously advised.   
 
Chapter 5 –  
 
Not applicable 
 
Chapter 6 –  
 
Our only comment in relation to Chapter 6 is that the present system in 
the Court of Session of both Chapter 43 and the excellent administrative 
systems in place to support it serves the victims of asbestos very well.  
Actions move quickly with little need for judicial intervention.  Pre Trial 
meetings are frequently the point at which cases will settle and the ability 
to fast-track Mesothelioma cases is invaluable. 
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